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2.	 Tax provisions — Harmonisation of laws — Turnover taxes — Common system of value 
added tax — Sixth Directive — Transactions constituting an abusive practice
(Council Directive 77/388)

1.	 The tax advantage accruing from an 
undertaking’s recourse to asset leasing 
transactions, instead of the outright pur
chase of those assets, does not constitute 
a tax advantage the grant of which would 
be contrary to the purpose of the rele
vant provisions of Sixth Directive 77/388 
on the harmonisation of the laws of the 
Member States relating to turnover tax
es, as amended by Directive 95/7, and 
of the national legislation transposing 
it, provided that the contractual terms 
of those transactions, particularly those 
concerned with setting the level of rent
als, correspond to arm’s length terms and 
that the involvement of an intermediate 
third party company in those transac
tions is not such as to preclude the appli
cation of those provisions, a matter which 
it is for the national court to determine.

The fact that the undertaking does not 
engage in leasing transactions in the con
text of its normal commercial operations 
is irrelevant in that regard. A finding that 
there was an abusive practice is inferred, 
not from the nature of the commercial 

operations usually engaged in by the par
ty which made the transactions, but from 
the object, purpose and effects of those 
transactions.

(see paras 44-45, operative part 1)

2.	 If certain contractual terms of leasing 
transactions to which an undertaking 
has recourse and/or the intervention of 
an intermediate third party company in 
those transactions constitute an abusive 
practice, those transactions must be re
defined so as to re-establish the situation 
that would have prevailed in the absence 
of the elements of those contractual 
terms which are abusive and/or in the 
absence of the intervention of that com
pany. In that context, the redefinition 
must go no further than is necessary for 
the correct charging of the value added 
tax and the prevention of tax evasion.

(see paras 52-53, operative part 2)


	Case C-103/09

